
 

 

HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 
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Present: Smti Munmun B.Sarma 

Civil Judge 
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21st August ‟2017 

 

TITLE APPEAL NO. 5/2013 

(1)    Sri Mohon Sahu 

   Son of (L) Hari Narayan Sahu 

(2)    Sri Gokul Sahu 

   Son of (L) Harihar Sahu 

   Both residents of Ghahigaon 

   PO & Mouza – Halem,  

   District – Sonitpur, Assam     

--- Appellants/Plaintiffs 

  -Vs- 

 (1)    Sri Sebiram Borah 

   Son of (L) Hema Borah 

(2)    Smt. Swapna Borah 

   Son of (L) Sebiram Borah 
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   PO & Mouza – Halem,  

  District – Sonitpur, Assam 

     --- Respondent/ Defendants 

(3)    Sri Bhagawan Sahu 

   Son of (L) Harihar Sahu 

   Resident of Ghahigaon 

   PO & Mouza – Halem,  

  District – Sonitpur, Assam 

   --- Proforma Respondent/ Defendants 
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This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and 

decree dated 12-02-2013 passed by the learned Munsiff, Biswanath Charaili in 

Title Suit No. 1 of 2008 dismissing the suit of the appellant/plaintiff, came for 

final hearing on 24-07-2017. 

 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

 

JUDGMENT 

1) This appeal has been preferred against the Judgment and Decree dated 

12-02-2013 passed by the learned Munsiff, Biswanath Chariali in Title Suit No. 

1 of 2008, whereby the plaintiff‟s suit was dismissed.  

 

Case of the Plaintiffs/Appellants in the Suit: 

2) The plaintiffs/appellants filed a suit for declaration of occupancy right 

and interest over the suit land with consequential relief recovery of possession 

of the suit land and for permanent injunction. It was prayed that the plaintiffs 

are the occupancy tenants under Sri Daskhim Pattia Sattadhikary Goswami & 

acquired occupancy tenancy right by enjoying the suit land for more than 50 

years. The defendant No.1 was allowed to cultivate potato over the suit land in 

the month of September‟2004 and after completion of cultivation defendant 

vacated the suit land. Thereafter from the month of March-April‟2005 

defendants forcibly started cultivation over the suit land denying the right and 

interest of plaintiff over the suit land. Due that incident Uttar Ghahigaon 

Unnayan Samittee conducted a meeting on 14-05-2005 & in the meeting 

defendant No.1 agreed to hand over the suit land to plaintiff after the 
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cultivation was over. However, defendant No.1 did not vacate the suit land & in 

collusion with the other defendant got the suit-land illegally mutated in her 

name in the settlement records on 23-01-2006. Plaintiffs appealed before Addl. 

Deputy Commissioner, Sonitpur & mutation order was set aside with an order 

to restore the names of plaintiffs over settlement records. The defendant filed 

appeal u/s 67 The Assam (Temporary Settled Areas) Tenancy Act, 1971 before 

the Board of Revenue & it is still pending for disposal. Furthermore, the 

defendants constructed a C.I. bamboo-post house over the suit-land though 

they have no right to erect or possess the suit land. It was further alleged by 

the plaintiffs that they never sold/transferred the land to proforma defendant 

No.1 at any point of time & neither have violated the khatian right. Plaintiff also 

stated the landlord has not been made a party to the suit as their landlord 

Daskin Pattia Sattadhikary did not take any steps against them and Govt. of 

Assam also not necessary parties to this suit. Hence, the present suit has been 

filed. 

 

Case of the Defendants/Respondents in the Suit: 

3) The defendants accepted that the plaintiffs were the tenants under 

Daskhin Patia Sattradhikary Goswami but it was denied that the plaintiff 

possessed the suit-land for more than 50 years under him. In 1992 both the 

plaintiffs arrived at a mutual understanding with their brother Sri Bhagawan 

Sahu and in return to that Bhagawan Sahu gave up ownership & possession of 

his land in favor of Gakul Sahu. Sri Bhagawan Sahu along with Mohan Sahu 

and Haribalam Sahu purchased 5 Bighas of land & each of them possessed 1 

Bighas 3 Katha 7 Lessa of land. From this land Bhagawan Sahu handed over 

possession of 2 kathas 10 lesssas of land to Gakul Sahu. On 02-12-1994 the 
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land was sold to defendant No.2 though katcha deed and from 1991 to 01-12-

94 the entire land was under symbolic possession of Bhagawan Sahu as he has 

given the land to defendant No.1 for cultivation. The meeting dated 14-05-05 

was held due to dispute relating to other land between the plaintiff and 

defendants. Furthermore, Sri Daskin Pattia Sattadhikary is necessary party to 

the suit. Hence, it was prayed that the plaintiffs are not entitled to get any 

reliefs as prayed.  

 

4) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

(i) Whether there is any cause of action for the suit? 

(ii) Whether the suit is barred by Limitation? 

(iii) Whether the suit is bad for non-joinder of necessary parties? 

(iv) Whether the plaintiff entitled to get the relief as prayed for?  

(v) To what other relief or reliefs if any the parties are entitled to? 

 

Upon the above issues both the sides adduced oral as well as 

documentary evidences. Plaintiff side examined as many as four witnesses and 

exhibits three documents and defendant side examined three witnesses and 

exhibited several documents. After hearing both the sides and going through 

the materials available on the record, the ld. Munsiff dismissed the suit of the 

appellants/plaintiffs. Being aggrieved with the Judgment and decree passed by 

the trial court the Appellant/ plaintiff preferred this appeal.  

 

Grounds For Appeal: 

5) Other than the general allegation that the Ld. Lower court committed 

grave error as to fact and law in passing the impugned judgment and decree, 
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the appellant was aggrieved by the decision of ld. Trial Court in all the issues. It 

was agitated that Issue No.1 on cause of action ought to be decided only upon 

the bare reading of the bundle of facts stated in the plaint and to hold that the 

suit is triable as per plaint allegations. As for issue No.2 on limitation, it was 

erroneous to hold that as there is no cause of action for the suit it would not 

bear any result. The prescribed period of limitation is 12 years from the date of 

dispossession u/Art.65 Limitation Act & hence, the issue as to Limitation ought 

to have been decided in favour of the plaintiff. Furthermore, issue No.3 was 

wrongly decided by holding the Satradhikari Goswami of Sri Dakhin Pattia Satra 

& State of Assam is necessary parties. Furthermore, the learned trial court did 

not at all discuss & decide the Issue No.4 properly. Furthermore, Issue No.1 & 

4 was decided considering it under the 1971 Tenancy Act. The learned Trial 

Court wrongly held that the tenancy rights of the plaintiffs is forfeited upon 

sub-letting the suit land to defendants for raising potato but it skipped the 

Court‟s notice that the land was not actually sublet to the defendants or that 

the defendants redelivered possession of the land to the plaintiffs after the 

single term of raising potato and that they have illegally trespassed in the suit 

land in the months of March-April‟2005.  

 

6) The ld. trial court committed grave error in holding that the plaintiffs 

were tenants of the suit and under the provisions of above Tenancy Act, 1971 

but the Rayati Khatian exhibited by the plaintiffs in the suit clearly and 

evidently proved that the owner /pattadar of the suit land is Sree Sree Dahim 

Patti Satradhikari Goswami and the plaintiffs are the tenants under the 

Debalay/Satra under Debalay Khatian No.43 and the Khatian was issued under 
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the provisions of Rule 82 (B) of the Assam Land and Revenue Regulation, 1886 

and there is no provisions of the tenant become subject to forfeiture of 

forfeited his right as Tenant under Rules 78 to 82 (F) ALRR, 1886. Hence, the 

trial Court holding that the plaintiff have forfeited their status as tenant 

(wrongly creating sections of the Tenancy Act, 1971) is totally erroneous and 

illegal and ought to be set aside.  Right & interest of rayats under the 

Debalay/Satra are determined under Assam Land and Revenue Regulation & 

not under the 1971 Tenancy Act. Hence, it was prayed to set-aside the 

impugned judgment and decree by allowing the appeal.    

   

DISCUSSION, DECISION AND REASONS THEREOF: 

7) I have gone through the record, perused both oral and documentary 

evidence forwarded and also minutely gone through the impugned judgment. 

Each issue is discussed individually herein below  

 

ISSUE NO.1: Whether there is any cause of action for the suit? 

Decision of Ld. Trial Court in the impugned judgment: 

8) Ld. Trial Court opined that plaintiffs admitted they were tenant under 

1971 Tenancy Act and all the relief prayed by plaintiff are relates to Act. This 

Act states that an occupancy tenant can‟t sublet his tenancy and it is the 

ground for forfeiture of tenancy & he can only transfer his right to tenancy 

after prior permission of the Government, which must in consonance with the 

landlord. It also reveals from the Act that u/s 23 of the Act an occupancy 

tenant can get declaration of this right of ownership from D.C. after filling 

application in prescribed manner. Plaint revealed that the plaintiffs gave the 
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suit land to the defendants for cultivation but there is no evidence that it was 

done so after obtaining permission from the Government or from the landlord. 

Thus, the plaintiff violated the terms and conditions u/s 8, 9 & 50 1971 

Tenancy Act. Thus, the plaintiffs lost their status of occupancy tenant as soon 

as the suit land was given to the defendants for potato cultivation. Plaint also 

revealed that the defendants took forcible possession over the suit land in the 

month of March/April 2005 and did not hand over the possession of the suit 

land to the plaintiff‟s till date, which shows that plaintiff no longer remained in 

possession over the suit land. So, question of determining his right of tenancy 

does not arise.  

 

9) A cause of action will arise when the landlord violates the tenant‟s right. 

The question of declaration of occupancy right only will arise when the plaintiff 

remains in possession over the suit land as a tenant under any landlord & the 

suit is filed for declaration of their occupancy right against the landlords, which 

is not in this case. Thus, the grounds of filing this case has not yet arose  & the 

plaintiffs are no longer a tenant of Daskhin Pattia Sattadhikary, hence, no 

cause of action for the suit. Furthermore, record reveals that the dispute 

regarding the mutation entries about the suit land is still sub-judice before 

Hon‟ble Gauhati High Court & the plaintiffs claimed their plaint occupancy right 

on the basis of the mutation records.  

 

Argument forwarded by both sides: 

10) It was argued on behalf of the appellants/plaintiffs that cause of action 

is decided based on the plainti and the written-statement, however, the ld. 

Trial Court has decided cause of action based on the evidences also. Moreover, 
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this suit is u/r 82 Assam Land & Revenue Regulation and not under 1971 

Tenancy Act, as presumed by ld. Munsiff. The rights of the plaintiffs/appellants 

has been violated by the defendants and it has given rise to the cause of 

action. Hence, the trial court was wrong in deciding this issue against the 

plaintiffs/appellants. 

 

11) On the other hand, it was argued by the respondents/defendants that 

the subject matter was pending at Revenue Board when plaintiff filed the suit 

here & under the Revenue Regulation Court has no & moreover, the matter is 

sub-judice before Hon‟ble Gauhati High Court presently. Thus, the cause of 

action doesn‟t exist as matter was already pending before appropriate authority 

& it has the capacity to give full relief.  

 

My Opinion: 

12) Cause of action is that set of facts that give rise to the suit. It must be 

clearly mentioned by the plaintiff in the written-statement, which allows the 

defendants to set forth their case and gives the Court a visual of the dispute 

between the parties. The Court is not to go into the evidences forwarded by 

the parties but has to be satisfied that the cause of action, which is claimed to 

have happened, has not been barred by statute.  

 

13) In the present suit ld. Munsiff has extensively discussed what is cause of 

action and how it is to be determined. However, I am not in agreement with ld. 

Trial Court‟s finding that no cause of action arose as the plaintiffs/appellants 

were not in possession of the suit-land at time of the filing of the suit though 

they claimed to be occupancy tenant. I am also not in agreement with ld. Trial 
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Court that as the matter is sub-judice before Hon‟ble High Court the cause of 

action hasn‟t arisen and is pre-mature. Pertinent to mention that even though 

appellant counsel claimed that this suit falls under the provisions of Assam 

Land & Revenue Regulation, 1886 however, perusal of the relevant provisions 

reveal that „occupancy tenant‟ is covered only under the 1971 Tenancy Act. 

Though s. 51 (1) of the 1971 Tenancy Act bars the jurisdiction of the Civil 

Court over any matter under this Act, however, while deciding cause of action 

the Court is simply to decide whether a cause of action or not and it shouldn‟t 

go into the question of maintainability, as that is a different matter altogether. 

 

14) Hence, in view of the above discussions it is held that there is a cause 

of action between the parties. Hence, the decision of ld. Munsiff in Issue No.1 

is hereby reversed & it is held that there is a cause of action for the suit. 

 

ISSUE NO.3: Whether the suit is bad for non-joinder of necessary 

party? 

Decision of Ld. Trial Court in the impugned judgment: 

15) Plaintiff filed this case without impleading the landlord of suit land Sri 

Dakhin Patia Sattadhikary Goswami as party to the suit. There is no standard 

for determining who the necessary parties to a suit are & it shall depend upon 

the facts and circumstances of each case. Anybody whose interest is likely to 

be directly affected by the decision of the Court is a necessary party. In the 

present case the plaintiff filed this suit claiming their occupancy right over the 

suit land without impleading the landlord in whose land they claiming 

occupancy right. Thus, it appears that Sri Daskin Pattia Sattadhikary Goswami 

is one of the important and necessary parties to the suit in whose absence the 
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Court could not adjudicate real point of controversy between the parties 

properly. Moreover, if any order or decree passed by the Court will affect the 

vested interest of actual landlord of the suit land, who was not impleaded in 

this suit. Hence, it was held that the suit is bad for non-joinder of necessary 

party Dashkin Pattia Sattadhikary.  

 

Argument forwarded by both sides: 

16) The suit is for declaration of occupancy right of the plaintiffs over suit-

land and eviction of the defendants & the plaintiff has made no prayer against 

the original owner. Therefore, Dashkin Pattia Sattadhikary is not a necessary 

party to the suit. 

 

17) On the other hand the defendants/respondents argued that the trial 

court was right in holding that the suit is bad for non-joinder of necessary party 

as Dashkin Pattia Sattadhikary is the original landlord under whom the plaintiffs 

/appellants are claiming themselves as occupancy tenant. Thus, any declaration 

made in this suit will affect the interest of the landlord too, and hence he is a 

necessary party.  

  

My Opinion: 

18) Under the CPC or any other statutes there is no specific standard set for 

determining who is necessary party to a suit are but over the period of time 

Hon‟ble Apex Court and High Courts have set down general principles of 

determining whether a party is a necessary party or not, firstly, there must be a 

right to some relief sought against such party & secondly, it should not be 
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possible to make an effective order in the absence of such a party. In the 

present case, the suit appears to be for “declaration of occupancy right and 

interest over the suit land with consequential relief recovery of possession of 

the suit land and for permanent injunction”. Thus, it appears that the actual 

prayer is for “declaration of occupancy right and interest over the suit land” and 

only the consequential relief is for “recovery of possession of the suit land and 

for permanent injunction”. Therefore, it is clear that though the suit might be 

wearing the garb of a suit against a dispossesor, however, the main relief 

sought is for „declaration of occupancy right & interest‟. If that is the case, the 

landlord becomes a necessary party to the suit as without his presence no such 

declaration can be made which might be adverse to his right, title and interest. 

Pertinent to mention that even if the landlord would have been impleaded this 

suit would have still failed because s. 51 (1) of the 1971 Tenancy Act bars the 

jurisdiction of the Civil Court over any matter under this Act. 

19) In view of the above discussions, I find no anomaly in the decision of 

the ld. trial Court and it is as per the provisions of law. In view of the above 

discussion, the decision of the learned trial court in Issue No.3 is not 

interfered with.  

 

ISSUE NO.2: Whether the suit is barred by limitation? 

Decision of Ld. Trial Court in the impugned judgment: 

20) Trial Court observed that the defendants/respondents alleged that the 

suit is barred under the law of limitation, however, in view of the discussion 

and decision in Issue No.1 & 3 this issue has become redundant, as there is no 

cause of action for the suit & this issue will bear no result or anyway help the 
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court to come into a proper or absolute conclusions. Hence, this issue remains 

unanswered.   

 

 Argument forwarded by both sides: 

21) Appellant counsel argued that it is the duty of the court to come to a 

decision on each and every issue settled and therefore cannot hold that based 

on decision on decision in issue Nos.1 & 3 this issue has become redundant. 

Furthermore, the suit was not barred by limitation at all. Respondent‟s side 

didn‟t forward any argument in this regard. 

 

My Opinion: 

22) I must begin by stating that it is duty of the Trial Court to discuss each 

issue settled, irrespective of the outcome in the other issues. As ld. Trial Court 

has not discussed this issue on limitation I deem it necessary to do so here and 

to come to a just decision based on the pleading & evidences available on 

record.  

 

23) Defendants/Respondents claimed that the suit is barred by limitation as 

the suit-land has been in possession of the defendants/respondents since 01-

12-1994. The plaintiffs/appellants case was that they were infact the occupancy 

tenant had allowed the defendants to cultivate the same in 2004 & after 

cultivation they vacated the same. However, in March-April‟2005 the 

defendants forcibly started cultivation, and due to this incident a meeting was 

convened on 14-05-2005 by Uttar Ghahigaon Unnayan Samittee where the 

defendants promised to leave the suit-land after cultivation. However, they 

failed to so, and hence, different rounds of litigations started. Perusal of the 
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evidences lead by the plaintiffs/appellants is insufficient to show that they were 

in fact in possession of the suit land in 2005, as claimed. Complete reading of 

the Proceeding Book (Ext.2) failed to clearly reveal that the piece of land the 

resolution was about is actually the suit-land. Furthermore, the witnesses are 

also not very clear as to the matter.  

 

24) In view of the above discussion, the decision of the learned trial court is 

modified & it is held that the suit is barred by limitation.  

 

ISSUE NO.4: Whether plaintiff is entitled to get the relief as prayed 

for? 

ISSUE NO.5: To what other relief or reliefs if any the parties are 

entitled to?  

Decision of Ld. Trial Court in the impugned judgment: 

25) Ld. Trial Court observed that in the light of discussion and decisions of 

Issue No.1 and 3, the plaintiffs is not entitled to get any reliefs as prayed for. 

Hence, both the issues were answered in negative and against the 

plaintiffs/appellants.  

 

My Opinion: 

26) As seen while discussing the prior issues that the suit is not only barred 

by limitation and bad for non-joinder of necessary party, same being the 

landlord, but s. 51 (1) of the 1971 Tenancy Act bars the jurisdiction of the Civil 

Court over any matter under 1971 Tenancy Act. Thus, decision of ld. Trial Court 

in Issue Nos.4 & 5 is not interfered with. 

 

27) In view of the above discussions and decisions, decision of ld. Trial 
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Court in issue no.1 is reversed, decision in issue no.2 is modified and 

decisions in issue no.3, 4 & 5 is not interfered with. In the resultant, the 

appeal is dismissed and impugned Judgment and Decree dated 12-02-2013 

passed by the learned Munsiff, Biswanath Chariali in Title Suit No. 1 of 2008 is 

upheld. Prepare a decree accordingly. 

  

Send down the Case Record, alongwith a copy of this judgment to the 

ld. Court. 

 

Given under my hand & seal of the Court on the 21st August ‟2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and transcribed be me: 

        

(J. K Muru) 

Steno.     

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 
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ANNEXURE 

 

Plaintiff’s Witnesses:   

1) PW-1  : Gakul Sahu 

2) PW-2   : Jagannath Borah 

3) PW-3   : Dambaru Lahon 

4) PW-4   : Silkhesar Handique 

 

Plaintiff’s Exhibits:    

1) Ext.1  : Khatian of Rayat 

2) Ext.2  : Proceeding Book 

3) Ext.2  : (series) Signatures 

4) Ext.3  : Written Agreement 

 

Defendant’s Witnesses: 

1) DW-1 : Chabiram Borah 

2) DW-2 : Bhagwan Sahu 

3) DW-3 : Bhupen Borah 

 

Defendant’s Exhibits:  

1) Ext.A to E  : Mutation records 

2) Ext.F  : Katha Deed  

3) Ext.G  : Application before SDO, Gohpur 

  

 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 

 


